
UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

 

Southwest Power Pool, Inc. 
Municipal Energy Agency of Nebraska 

Docket No. ER12-___-000 

REQUEST OF SOUTHWEST POWER POOL, INC. AND 
MUNICIPAL ENERGY AGENCY OF NEBRASKA FOR 

LIMITED TARIFF WAIVER, SHORTENED COMMENT 
PERIOD, AND EXPEDITED COMMISSION ACTION  

Pursuant to Rule 207(a)(5) of the Federal Energy Regulatory Commission’s 

(“Commission”) rules, 18 C.F.R. § 385.207(a)(5), Southwest Power Pool, Inc. (“SPP”) and its 

transmission customer, the Municipal Energy Agency of Nebraska (“MEAN”), respectfully 

request a temporary, limited waiver of the provisions of Sections 7.1 and 7.4 of the SPP Open 

Access Transmission Tariff (“Tariff”)1 and any other provisions of the Tariff as may be 

necessary to permit SPP and MEAN to suspend temporarily their respective obligations with 

respect to payment of certain contested amounts.  SPP and MEAN also respectfully request that 

the Commission require that comments on this filing, if any, be submitted no later than seven (7) 

days after Commission’s acceptance of this request for filing and issue an expedited order 

granting this temporary waiver.   

I. BACKGROUND 

In January 2012, SPP informed MEAN that it believed MEAN was improperly using its 

Network Integrated Transmission Service (“NITS”) to serve load other than MEAN’s designated 

                                                 

1  Tariff Section 7.1, sets forth the timing by which transmission customers would be obligated 
to pay bills issued by SPP; Tariff Section 7.4 requires that customers may avoid being 
declared in default and cancellation of service by paying disputed billing amounts into an 
escrow account the portion of the invoice in dispute pending resolution of the dispute. 
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network load, citing Sections 30.42 and 28.63 of the Tariff; and had failed to properly reserve, 

schedule and pay for Point-to-Point Transmission Service for these deliveries. In response, in 

January 2012, MEAN revised the manner in which it tagged its resources.   

On May 2, 2012, at a meeting between SPP and MEAN, SPP informed MEAN that it 

intended to bill MEAN, under Sections 28.6 and 13.7(c) of the Tariff, charges totaling 

approximately $15 million, consisting of charges for Schedules 1, 1A, 7, and 11, and penalties 

that SPP asserts are due relating to the February 2010-January 2012 period. SPP also informed 

MEAN that SPP intended to invoice MEAN for the additional charges in the June billing cycle 

pursuant to Tariff Section 7.1.   

MEAN disputes the additional charge that SPP proposes to include on the June invoice.  

On May 17 MEAN provided SPP with a document setting forth the legal bases for MEAN’s 

belief that the charges and penalties (if any) stemming from the alleged tariff violation cannot 

exceed approximately $1.5 million under the Tariff.   

MEAN has formally requested commencement of SPP’s dispute resolution process (as 

provided for in Section 12.1 of the Tariff) with respect to the asserted charges.  In accordance 

with the Tariff Section 12.14, SPP and MEAN have designated their respective senior 

representatives, are developing a process to set forth the issues to be discussed and 

                                                 

2  Tariff, Section 30.4 provides the requirements for a Network Customer’s operation of the 
Network Customer’s Network Resources.  

3  Tariff, Section 28.6 provides for restrictions on the Network Customer’s use of NITS.  
4  Tariff, Section 12.1 provides that disputes between Transmission Customer and SPP 

involving transmission service under the Tariff shall be referred to a senior designated 
representative of each party for resolution on an informal basis. The dispute resolution 
period under Section 12.1 may be mutually agreed by the parties. 
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procedures/timelines to be followed in the dispute resolution process, and have had some 

preliminary discussions regarding the issues.   

MEAN has requested that SPP defer billing the disputed additional charges until the 

Tariff dispute resolution process has been pursued.  Absent the filing of this request at the 

Commission for a temporary and limited waiver of the payment provisions of Section 7.1, 

however, SPP does not believe that it has discretion to delay the issuance of an invoice 

containing the disputed charges or to stay the operation of other aspects of Section 7’s payment 

and default provisions. 

The magnitude of the disputed charge that SPP intends to include in the June 2012 

invoice is such that MEAN believes it would not be able to pay the full disputed amount into 

escrow, as anticipated by Section 7.4 of SPP’s Tariff, within the 15-day period established by 

Section 7.1.  As discussed below, if SPP invoices MEAN as currently anticipated, absent grant of 

the requested waiver to allow MEAN to temporarily avoid payment of the disputed amount into 

escrow pending resolution of the dispute, MEAN will be at grave risk of default under the Tariff, 

which could lead to termination of service and other adverse consequences that could seriously 

jeopardize MEAN’s ability to continue its normal operations.  Therefore, in order to maintain the 

status quo while the parties attempt to resolve the dispute pursuant to Section 12.1 of the Tariff 

and to avoid disruption of MEAN’s transmission service under the Tariff, SPP and MEAN 

request a temporary waiver of the SPP Tariff’s payment and default provisions, effective as of 

June 1, 2012. 

II. REQUEST FOR SHORTENED NOTICE PERIOD AND FOR EXPEDITED 
COMMISSION ACTION  

As previously noted, on May 2 SPP informed MEAN that SPP would include the 

disputed additional charges on the transmission invoice that SPP will issue to MEAN on or about 
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June 5, 2012.  Under Section 7.1 of the SPP Tariff, payment would be due 15 days thereafter, or 

June 20.  Under Section 7.4, failure to pay within two (2) business days of receipt of a notice to 

cure results in default.  In cases of a billing dispute, the Transmission Customer can ensure 

continuation of service by paying disputed amounts into escrow pending resolution of the 

dispute.  Id. 

In order to avoid placing MEAN in default pending the Commission’s ruling on this 

request, SPP will not include the additional, disputed charges on MEAN’s transmission invoice 

while this request for temporary and limited waiver is pending.  To provide MEAN certainty on 

obtaining transmission service during the above mentioned dispute resolution process, SPP and 

MEAN respectfully request that the Commission issue an order on an expedited basis, granting a 

temporary, limited waiver of the SPP Tariff’s Section 7.1 payment and Section 7.4 default 

provisions which would require MEAN to pay disputed charges into an escrow account pending 

resolution of the dispute, effective as of June 1, 2012.  The request for waiver does not include 

charges incurred by MEAN during its normal course of business, and only includes those 

charges related to the dispute referenced herein. Commission granting of the temporary and 

limited waiver will not affect MEAN’s obligations to pay for undisputed transmission service 

pursuant to Section 7.1 of the Tariff or affect any other of MEAN’s obligations under the Tariff. 

In addition, SPP and MEAN respectfully request that the Commission immediately issue notice 

of this request under 18 CFR § 385.210(b) and either dispense with the comment period 

altogether (in recognition of the fact that SPP and MEAN, the directly affected parties, are 

jointly submitting this request), or provide for a shortened comment period not to exceed seven 

(7) days. 
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III. THE INSTANT REQUEST SATISFIES THE COMMISSION’S WAIVER 
STANDARDS AND IS IN THE PUBLIC INTEREST 

The Commission has previously granted waiver requests to delay payment obligations 

and to facilitate orderly administration of an RTO tariff, pending resolution of billing disputes.5  

The Commission has granted RTOs limited waivers of their own tariff provisions when: (1) the 

underlying error was made in good faith; (2) the waiver is of limited scope; (3) a concrete 

problem needed to be remedied; and (4) the waiver did not have undesirable consequences, such 

as harming third parties.6  

The instant waiver request satisfies these standards.  First, SPP believes it has acted in 

good faith to interpret the provisions of transmission service contained in the Tariff, and 

administer and to comply with the Tariff in all respects.  MEAN believes it has acted in good 

faith in its reservation and scheduling practices pursuant to the Tariff. SPP and MEAN also seek 

in good faith to resolve the instant billing dispute as expeditiously as possible. 

Second, the waiver is of limited scope.  It involves billing as to just one transmission 

customer (MEAN) and is limited to the Tariff’s payment provision that requires a transmission 

customer to pay disputed charges into an escrow account within 15 days of being invoiced by 

SPP.  Further, the parties currently request only a temporary waiver, effective from June 1, 2012 

until such time as their dispute can be resolved, either through the dispute resolution procedures 

that the parties have commenced pursuant to the dispute resolution provisions of Tariff Section 

12.1, or through a future proceeding before the Commission. 

                                                 

5  E.g., PJM Interconnection, LLC, 137 FERC ¶ 61,184 (2011); PJM Interconnection, LLC, 
137 FERC ¶ 61,109 (2011). 

6  PJM Interconnection, LLC, 137 FERC ¶ 61,184, P 13 & n.9 (citing cases). 
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Third, the waiver is needed to remedy a concrete problem.  SPP believes that, absent 

Commission approval of the request for waiver of MEAN’s obligation to pay disputed charges 

into an escrow account, SPP is required to invoice MEAN for the total amount of charges 

pursuant to Section 7.1, and MEAN would then have 15 days to pay the disputed amount into 

escrow pursuant to Section 7.4.  The amount of the additional charges that SPP has asserted it 

will include on the invoice is of a magnitude that exceeds MEAN’s existing resources.  Thus, 

MEAN believes that it would not be able to raise the funds needed to make such a payment by 

June 20.  Therefore, if MEAN is unable to pay the disputed charges into an escrow account, 

MEAN would face a grave risk of being in default under the Tariff and SPP would be required to 

enforce the default provisions contained in Section 7.4 of the Tariff.  This would expose MEAN 

not only to the risk of having its transmission service terminated by SPP pursuant to Section 7.4 

of the Tariff, but also to adverse impacts on MEAN’s credit standing and its outstanding bonds.  

Simply stated, default by MEAN under the SPP Tariff could threaten MEAN’s very 

ability to continue to operate and meet its obligations to its member municipal systems and other 

loads it is committed to serve.  Because these operations are the source of its revenues through 

which MEAN is able to pay its obligations to SPP and others, it is in SPP’s interest (as well as 

MEAN’s) to avoid placing MEAN in default.7  This no-win situation could easily be avoided by 

temporarily waiving the payment provisions with respect to SPP’s proposed additional charges 

                                                 

7  See PJM Interconnection, LLC, 135 FERC ¶ 61,069 (2011).  There, the Commission granted 
PJM’s request for waiver of its tariff’s default provisions that would have been triggered by 
a market participant’s inability to make payment of a lump-sum billing adjustment of 
approximately $500,000 relating to prior billing periods.  The Commission found (P 11) that 
without the requested waiver of the default provisions, the market participant would be left 
“without the corresponding ability to re-pay those obligations” which “could result in 
socialized default payment costs to PJM Members.” 
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until the dispute resolution process can run its course.8 Nothing in this filing should be implied to 

affect or diminish either party’s rights under Section 206 of the Federal Power Act or otherwise 

limit each party’s ability to present the issues to the Commission for resolution.  

Finally, the requested temporary and limited waiver would not have undesirable 

consequences, such as harming third parties.  Commission approval of the waiver will not cause 

any delay in distribution to third parties of any funds MEAN may eventually pay when the 

dispute resolution process has concluded.  This is because, if SPP were to include the charges on 

MEAN’s June invoice and MEAN were to pay the disputed amounts into escrow, the funds 

would not be available for release by SPP to others pending completion of the dispute resolution 

process or resolution at the Commission.  On the other hand, failure to grant the waiver would 

present a risk of adverse effects on other parties whose costs may increase as a result of 

socializing the impact of a default by MEAN.  

IV. CORRESPONDENCE AND COMMUNICATIONS 

The following individuals are designated for inclusion on the official service list in this 

proceeding and for receipt of any communications regarding this filing: 

Chris Dibbern, General Counsel 
MUNICIPAL ENERGY AGENCY OF 
NEBRASKA 
1111 O St., Suite 200 
P.O. Box 95124 
Lincoln, NE 68509-5124 
Phone: (402) 474-4759 
Fax: (402) 474-0473 
Email: cdibbern@nmppenergy.org 

 Matthew Harward, Attorney 
Southwest Power Pool, Inc. 
415 N. McKinley, Suite 140 
Little Rock, Arkansas 72205 
Phone: (501) 614-3560 
Email: mharward@spp.org 

   

                                                 

8  To be clear, the requested waiver relates solely to the extraordinary additional charges at 
issue.  SPP would continue to submit invoices, and MEAN will continue to pay in a manner 
consistent with its normal practice, the ordinary monthly bills for transmission service as 
well as the weekly invoices for service in the Energy Imbalance Service market. 
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Cynthia S. Bogorad 
Margaret A. McGoldrick 
Jeffrey A. Schwarz 
SPIEGEL & MCDIARMID LLP 
1333 New Hampshire Ave. NW, 2d Fl 
Washington, DC 20036 
Tel. (202) 879-4000 
Fax (202) 393-2866 
Email: 
cynthia.bogorad@spiegelmcd.com 
margaret.mcgoldrick@spiegelmcd.com 
jeffrey.schwarz@spiegelmcd.com 

  

   
V. SERVICE 

SPP has served a copy of this filing on all its Members and Customers and all affected 

state commissions. A complete copy of this filing will be posted on the SPP web site, 

www.spp.org. 

CONCLUSION 

For the reasons discussed above, the Commission should grant the joint request of SPP 

and MEAN by issuing an order on an expedited basis, granting a temporary, limited waiver of 

the Tariff’s Sections 7.1 and 7.4 provisions with regard to the payment of contested charges, 

specifically, MEAN’s requirement to pay the disputed charges, as described herein, into an 

escrow account pending resolution of the dispute, effective from June 1, 2012 and until such 

time as the dispute can be resolved, either through the dispute resolution procedures pursuant to 

Tariff Section 12.1, or through a future proceeding before the Commission.  In addition, the 

Commission should immediately issue notice of this request under 18 CFR § 385.210(b) and 

either dispense with the comment period altogether (in recognition of the fact that SPP and 

MEAN, the directly affected parties, are jointly submitting this request), or provide for a 

shortened comment period not to exceed seven (7) days.  
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Respectfully submitted, 

/s/   /s/  
Cynthia S. Bogorad 
Margaret A. McGoldrick 
Jeffrey A. Schwarz 
SPIEGEL & MCDIARMID LLP 
1333 New Hampshire Ave. NW, 2d Fl 
Washington, DC 20036 

 Matthew Harward 
Southwest Power Pool, Inc. 
415 N. McKinley, Suite 140 
Little Rock, Arkansas 72205 
Phone: (501) 614-3560 
Email: mharward@spp.org 

 
Chris Dibbern, General Counsel 
MUNICIPAL ENERGY AGENCY OF 
NEBRASKA 
1111 O St., Suite 200 
P.O. Box 95124 
Lincoln, NE 68509-5124 

  
Attorney for Southwest Power Pool, 
Inc. 

   
Attorneys for the Municipal Energy 
Agency of Nebraska 

  
 

   
 


